In re: Appeal _ X
Frank & Barbara Ham | ton § 2-02(E) Environnenta

Newport; Vernont

On April
appeal with the Vernont Water Resources Board from the Narch 25,
1987 decision of the Departnent of Water Resources and Environ-
ment al Engi neering denyi ng-the removal of the waiver of devel op-
mental rights provided, for in Deferral of Permt D-7-0516 and

STATE OF VERMONT
-WATER RESOURCES BOARD

of 3,V.S. A §2873(4)

Protection Rul es

INTRODUCTION

22, 1987, Frank .and Barbara Hamilton filed an

'D-7-0648 in order to allow for the construction of a dwelling

W th on-site sewage disposal facilities on a parcel of |and

i located off Lake Road in the Town of Newport. The Board con-
sidered 'this matter at a public hearing held on July 2, 1987 at'
Berlin, Vernont and August 4, 1987 at Barton, Vernont.

Appearances at this hearing were entered by the follow ng

parties:

(1) Frank and Barbara Ham |lton represented by Robert

Chimileski, Esquire.

(2) Agency of Environnental Conservation represented by

Anne

Whiteley.

During the course of this proceeding the follow ng docunents
were entered into the record:

Exhi bi t
Exhibit. #2
Exhibit #3

#1

A letter addressed to Frank Ham|ton dated March
25, 1987 from Donal d Robi sky on behal f of the
Department of Water Resources and Environnenta
‘Engineering.

A docunent entitled "Infornmal Appeal to Chief

Engi neering Services" dated March 25, 1987 signed

on behal f, of the Departnment of Water Resources and
Envi ronnental Engi neering by Donal d Robi sky.

A letter addressed to Frank Ham|ton dated June
19, 1987 from Gary Schultz on behalf of the

Departnment of Water Resources and Environnental
Engi neer i ng.
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Exhi bit #4 A drawing entitled "Site plan and disposal field
detail s" dated July 24, 1987 prepared by the Blais
Survey Conpany.

FI NDINGS oF FACT AND CONCLUSI ONS OF LAW

1.  The appellants, Frank and Barbara Ham |ton (Hamiltons), own
a dwelling on "a lot which pre-exists and istherefore exenpt
fromthe State Subdivision Statute and the Environmenta
Protection Rules adopted under its authority. The lot is
| ocated on the shore' of Lake Menphremagog in the Town of
Newport ;

2. On or about June 15, 1978 a Deferral of Pernit was issued
for the subdivision of a 1.6 acre lot purchased by the-
Ham ltons. On June 28, 1979 a Deferral of Permit was issued
for the subdivision of a 2.5 acre |ot purchased by the
Ham |tons. Both of these lots (deferred lots) are contigu-
ous to the pre-existing exenpt lot.

3. Deferral of Permts D 7-0516 and D 7-0648 each required as a
condition of approval that the follow ng waiver of devel-
opnental rights be cited in any deed and be nmade a term of
any contract of sale, or lease of these lots in the follow

ing form

"Wai ver of Devel opmental Rights":

"In order to conply with State of Vernont Environ-

~mental Protection Rules on the subdivision of |ands and,
di sposal of waste including sewage, the grantee shal

not construct or erect a structure or building on the
parcel of the land conveyed herein, the useful occupan-
cy of which wll require the installation of plunbing
and sewage treatnent facilities or convey this |and

wi thout first conplying with said State regulations.’
The grantee by acceptance of this deed acknow edges
that this ot may not qualify for approval for develop-
nment under the appropriate environnmental protection or
health regulations and that the State may deny an
application to develop the lot."

4, Sanitary wastes fromthe existing dwelling on the exenpt |ot
are currently treated in,a septic tank and |eachfield which
at its closest point, is approximately 180 feet fromthe
shoreline of Lake Menphremagog as shown on Exhibit #4,
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5. The Hamltons propose to build a new house served by a new
septic tank and | eachfield on one of the deferred lots to
repl ace the existing dwelling on the exenpt [ot as shown on
Exhibit 4.

6. The proposed leachfield at its closest point would be at
| east 300 feet from the shoreline of Lake Menphrenmagog and
woul d be-at an elevation of approximately 10 feet higher
than the existing leachfield. Additionally the new
| eachfield woul d have a surface area of approximtely 1500
FquaLF_ﬁiit, more than'tw ce that of the existing
eachfi el d.

7. The appel l ants have not conducted any formal soils elevation'
at the proposed location of the new | eachfield. Both parties
agree that soil conditions at the site of the existin? and
proposed. |eachfield are uniformy poor for purposes o
on-site sewage disposal and do not conply with the technical
requi rements of the Environmental Protection Rules. (One of
the known limtations for on-site sewage disposal at both
sites is the proximty of the seasonal high groundwater
table to the ground surface and therefore to any |eachfield.

8. The vertical distance between the |eachfield and the
groundwater table, which fluctuates seasonally, affects the
degree of treatnment provided to the effluent. Once the
effluent reaches the groundwater little or no additiona
treatment occurs., For that reason the higher elevation
| arger size and increased horizontal distance from Lake
Menphrenagog do not insure that the proposed leachfield will
have a significantly different impact on the quality of
?djaﬁfntlground or surface waters than that of the existing

eachfiel d.

9, The Ham ltons have soughtapproval of their proposal under
the provisions of §2-02(N) "Sinplified Procedures for M nor
Projects"-and §2-03 "Vari ances" of the Environnenta
Protection Rul es.

L0  Section 2-02(N) provides for an expedited approval in
circunstances where an applicant's consultant submts a
certification stating that the project conplies in al
respects with the Environnental Protection Rules or is a
m nor project having negligible potential for adverse

) envi ronnent al i npact.

11, The Hamltons concede that the project in question does not
conIy inall respects with the Environnmental Protection
Rul es.
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The Board concl udes that the Hamiltons have failed to show
that their project has a negligible potential for adverse
environmental inpact in that the proposed |eachfield would
be located on a site at which the soils are characterized as
being poorly suited for on-site sewage disposal.

Section 2-03(B) provides for a variance from conpliance with
the Environmental Protection Rules under the follow ng
circunmst ances.

B. G ounds for Variances: Variances fromthe techni-
cal requirenents of these rules may be granted
upon finding that:

1) The proposed wastewater treatment di sposa
systemis intended to eliminate an exi sting
heal th hazard, public nuisance, or source of
pollution from an existing structure;

2) Site conditions exist which render strict
conpl i ance i npossi bl e;

3) There are no other feasible nmeans of legally
treating and disposing of the sewage; and

4) A system can be constructed which will
function in a satisfactory manner so as not
to create a health hazard, public nuisance,
or source of pollution.

Both parties agree and the Board so finds that the
Hami | tons' proposal satisfies the requirements of §2-03(B)
(2) and (3) of the Environnmental Protection Rules.

The Ham Itons do not qualify for a variance under

§2-03(B) (1). The proposed system although |arger than the
existing system is located in equally poor soil conditions.
There is no evidence that the Froposed system w | |
substantially inprove the level of treatment currently
provided by the existing system

Ti ne Hamiltons do not qualify for a variance under
§2-03(B) (4) in that they have failed to show that.in |ight

of poor soil conditions, the proposed sewage disposal system
will function in a satisfactory manner so as not to create a
heal th hazard, public nuisance, or source of pollution.
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ORDER

Based on the aboveefindings of fact and conclusions of |aw
the Water Resources Board hereby denies the appeal of Frank and
Barbara Hamilton and affirms the decision of the Departnent of
Water Resources and Environnental Engineering (new the Departnent'
of Envirommental Conservation) denying the renoval of the waiver
of devel opnental rights provided for in peferral Permt D-7-0516

and D 7-0648.
Dated at Waterbury, Vermont this 30th day of September, 1987.
| Ver nont Water Resources Board
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